UNDERGROUND INJECTION DONTROL PROGEMM

MEMORANDUM OF AGREEMENT
BETHEEN
The State of North Oakota
Departoment of Health
Hwision of Hater Supply and Pollution fontrol
AND
The United States

Environmental Protection Agency
Region VILI
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I.  INTRODUCTION

Region VIIT of the Environmental Protection Agency {(EPA or Regional
Administrator) and the North Dakota State Department of Health, Eavironmenta]
Health Section {Department] have entered into this Memorandum of Agreement to
delineate the responsibilities of sach agency for Lhe ongoing operation of the
Underground Injection Control Program (UIC) for Class I, III, IV, and V¥
injection wells, as described in Part © of the 3afe Drinking Water Act {Public
Law 93-523 as amended by Public Law 95-190 and 96-502) {(SDWA). The Agreement
established policies, responsibilities, and procsdures pursuant to 40 CFR Part
145 for the State of Horth Dakoba UIC Program. The Agreement specifies aresas
of cooperation, standards of performance, and guidelines for achievement of
the goals set forth in the SDMA. This Agreement shall become effective when
signed by both parties and approved by the Administirator of the Environmental

Protection Agency.

[1. POLICIES AND AGREEMENTS

A. Lead Agency Responsibilities

The North Dakobta State Department of Health has been designated by
the Governor as the lead agency. As lead agency, it will receive
the annual program grant and shall coordinate the UIC Program to
facilitate communication between EPA and the other state agencies
having program responsibilities. The Industrial Commission acting
through the 041 and Gas Division has authority over all (lass II
injection wells. The Industrial fommission acting through the
Office of the State Geplogist has authority over all Class 111
injection wells and the State Health Department has authority over
all Class I, IV, and V injection wells. Each state agency iz
responsible for administering the state program for the jnjection
walls under iits jurisdiction including, but not VTimited to, reports,
permits, monitoring and enforcement actions. The Depariment of
Health shall assure the equitable and efficient distribution of UIC
grant funds to the participating agencies which have
responsibilities under this Agrsement for the ULD program,

.  Beyipw and Modification

This Agreement shall be reviewed amnually as part of the annual
program grant and State/EPA Agreement ("SEA") process. The annual
program grant and the SEA shall be consistent with this Agreement

and may not override this Agreement,

This Agreement may be modified upon the initiative of the Uepartment
or the ERA, Modifications must be in writing and must be signed by
the Chief, Environmental Health Section, Department of Health, the
State Geologist, and the Regional Administrator. Modifications
become effective when approved by the Administrator.
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Conformance with Laws and Regulations

The Department shall administer the UIC program in accordance with
the State's submission for program approval, this MOA, the SDWA,
current federal policies and regulation, promulgated minimum
requirements, priorities established as part of the annually
approved State UIC grant, and any separate working agreements which
shall be entered into with the Regional Administrator as necessary
for the full administration of the UIC program.

Responsibilities of Parties

The parties agree to maintain & high level of cooperation and
coordination hetween the Depariment and EPA staffs to assurs
successful and effective administration of tne UIC program. In this
parinership the Regional Administrator will provide the Department
with technical and policy assistance on program matters.

The Regional Administrator 15 responsible for keeping the Deparitment
apprised of the meaning and content of Federal guidelines, technical
standards, regulations, policy decisions, directives, and any other
factors which affect the ULl program.

The Department commits to carry out the UIC Program as outlined in
the State's application to assume UIC primacy.

It shall be the policy of the EPA and the Uezpartment to minimize
paperwork and interagency decision procedurss and to make the best
use of available manpower and funds, so as to prevent duplication of
effort and unnecessary delays.

Sharing of Information

The Department shall promotly inform the EPA of any proposed, or
enacted modification to Yaws, regulations or guidelines, and any
judicial decisions or administrative actions which might affect the
UIC Program and the Department's or the Office of State Geclogist's
authority Lo administer the program. The Department shall promptily
inform EPA of any resource allocation changes which might affect the
state’s ability to administer the program.

Any information cbtained or used by the Department or the 0ffice of
State Geologist under the UIC program shall be available to EPA upon
request without restriction. If the information has been submitted
to the State under & claim of confidentiality, the State must submit
the claim to EPA when providing EPA such information. Any
information obtained from the State and subject to a claim of
confidentiality will be treated in accordance with 40 CFR Part 2.
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EPA shall Furnish to the Department the information in ibs files
which the Department needs to dmplement 1tz approved program.
Information submitted Lo EPS under a claim of confidentiality shall
be subject to conditions in 40 CFR Part 2 and federal provisions
governing data transfer.

F.  Duty to Revise Program

Within 270 days of any amendosnt Lo soy regulation ﬁfﬁ&&?@&ﬁﬁﬁ under
45 OFR Parts 144, 145, 124 or 148 as 1ssusd under Section 1437 of
the SOMA, the ﬁ@@artﬁgﬁi shall submit potice to EPA showing that the
State Program meels the revised or added reguiresments.

5. DBeneral Provisiong

Hothing in this Agresment s intended to affect any UIL or program
requirement, including any standards or Q”&ﬁ?&%a%&ﬁﬁ; astablished by
State or Tocal Taw as long as the State or Tocs) reguirements are
not Jess stringent than: [1) any set forth in the UID regulations:
and {21 other reguirements oy grﬁhﬁﬁzt%amg prtab Tished ynder the

SIMA or applicable r§§a§atzana«

hing in this Agresment shall be construsd to Vimit the authorily
the EPA to take action pursuant to Sections 1421, 1427, 1423,
14724, 1425, 1437 or other Sections of the 30MA,

I11. PERMITTING
A, Genera)
The Department and the Office of the State Geologist are responsible
for drafting, ciroulating, issuing, modifying, reissuing, and
terminating UIC permits, and shall do so pursuant to Stale and

Federal Laws, Bules and &ﬂga%&tzanﬁ& The procedurss are detalled in
the State’s &ﬁ§?§?§§%&ﬁ for IO primacy.

. ?@&ﬁgf@r of Regnonsibilities From gﬁ%

The Regional éﬁm%nig rabo T transfer from EPA Lo the State any
3&ﬁﬁa%g permil, appiicaty nd any other informetion relevant o
gperation nob g?rﬁgﬁy in the possessiom of the Depariment

nr 5&;?@ i
whan Horth Dakote assumes primacy Tor the program.

G.  Dlazs TIT Wellx

The State Geologist will require UIC permits for a1 existing Class
I welils, and will issue permits to all such wells that mest
applicable reguirenents within one year after program approval by
ERA,
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V.

(e

COM

Permits for (lass IIT wells will be issued under the authority of
hoth Chapter 81-28 and 38-12 of the Horth Dakota Century Cods. The
permits will be issued by the State Geologist and co-signed by the
North Dakota Depariment of Health, Environmental Health Section.

PLIANCE MONITORING

A&

B.

C.

0.

General

The Department and the 0ffice of the State Geologist shall operate a
fimely and effective compliance monitoring system to track
compliance with permit conditions and program requiremgnts, For
purposes of this Agreement the term "compliance monitoring” or
*compliance evaluation® shall refer to all efforts assagzated with
determining compliance with UI program requirements.

Compliance Schedule

The Department and the 0ffice of the State Geologist agree to
maintain procedures to receive, evaluate, retain and investigate all
notices and reports that are required by permit compliance schedules
and program regulations. These procedures shall also include the
necessary elements to investigate the failure of persons required to
submit such notices and reports. The Department shall initiate
appropriate compliance actions when required information is not
received or when the reporis are not submitted,

Reyiew of Compliance Reports

The Department and the 0ffice of the State Geolpgist shall conduct a
timely and thorough review of all such reports to determine
compiiance status. The permitting agency shall operate a system to
determing if: {1} the reporis required by permits and program
regulations are submitted; (2} the submitted reports are complete
and accurate; and {3) the permit conditions and program reqguirements

are met,

Inspection and Surveillance

The Department and the Office of the State Geologist agres to have
inspection and surveillance procedures to determine compliance or
noncompliance with the applicable requirvements of the UIC program.
Surveys or other methods of surveillancs shall be utilized o
identify persons who have not complied with permit applications or
pther program requirements.  Any index, or inventory obtained for
such facilities or activities shall he made available to the
Regional Administrator upon reguest.

wdim
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The Department and the 0Ffice of the State Geologist shall conduct
periodic investigations of the Tacilities and activities subject o
regilatory reguirenents.  These compliance monitoring inspections
shall be performed to assess complisnce with &1 UIC permit
conditions and program reguirements. These inspections shall he
sonducked to determing the compliance or noncompliance with the
issued permits, verify the accuracy of the information submitted by
permtittees in reporting forms and monitoring data, and to verify the
adequacy of sampling, monitoring and obher methods to provide
information.

E. Information from the Public

The Deparitment and the Office of the State Beologist shall provide
apportunity for the public o submit dnformation on wiplations, and
shall establish procsdures for receiving, investigating and ensuring
proper consideration of the information.

F. Authority to Enter

State officials engaged in compliance monitoring and evaluation have
the authority to enter any site or premises subject to regulation,
or to review and copy the records of relevant program operations
where such records are kept.

G. Admpissibility

Any investigatory inspection shall be conducted and samples and
other information collected in a menner to provide evidence
admissible in an enforcement procseding or in couwrt.

ENFORCEMENT

Ao BGensral

The Department and the Office of the State Seologist are responsible
for taking timely and appropriate enforcement actions against
persons in viglation of program requirements, compliance schedules,
technical requirements, and permit conditions. This includes
yviolations detected by State or Federal inzpections,

Failure by the State to initizte enforcement sctions against a

substantive violation may be the basis for EPA's deterwmination that
the State has failed o take timely enforcement action.
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Enfarcement Mechanism

The Department and the Office of the State Geologist shall restrain
jmmediately and effectively any person engaging in any unauthorized
activity or operation which is endangering or causing damage to
public health or the environment as applicable to the program
requirements, The State alsc has the means to sue in courts of
competent Jurisdiction to prohibit any threatened or continuing
viotation of any program reguirement. Additionally, the 3tate is
authorized to sue to recover civil penalties and criminal remedies
as established in 40 COFR 145,13, ‘

Public Participation

The Department and the Office of the State Geologist shall provide
the public an opportunity to participate in the State enforcement
process as specified in 40 CFR 145,13 (d}{2}).

Assessment of Fines

The State has authority to seek ¢ivil penalties that are appropriate
to the violation as regquired in 40 CFR 145.13 [c).

OVERS TGHT

General

EPA, Region VIII shall oversee the Department's administration of
the UI€ program on 2 continuing basis to assure that such
administration is consistent with this MOA, the State's UIL grant
application, the State/ERFA Agreement, and all applicable
requirements embodied in current regulations, policies and Federal
Taw.

In addition o the specific oversight activities Jisted in this
section, EPA may, from time to fime request, and the 5tate shall
submit specific information and provide access to files neceszary
for evaluating the Department’'s administration of the UIC program.

Reports

The Department will prepare and submit to EPA the following
underground injection contrel program reporis:
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January, February March

April,

July,

Ortober, November, Decsnber

1. Duarterly Honcompliancs Reporis

The Department shall submit to the Regional Administrator
gquarterly noncompliance reports {as specified in 40 CFR Part
144,8{a)) on major facilities in accordance with the following
sehedyle:

Report Due to
Quarter Beaional Adminisirators

¥

due May 31
dug August 3

i

May, Jung

due Novemher 30

§

August, September

H

due February 28

The Department shall submit the noncompliance reports in the
required Format {40 CFR Part 144.8 {a3{1}} including the current
status and nutcome of any actions taken &y the Mrector against
those who are not in compliance.

Far purposes of the program reporting requirements under 40 (FR Part
144.8 a major Facility will be defined ay the following:

o= AT Class 1 injection wells
« Class TID solution mining wells

&, Banual Noncompliance Reports

The Department shall submit annual noncompliance repords {as
specified in 40 CFR Part 144.8 {B){1}) on nonmajor permittess. The
perind for annual reports shall be for the calendar year ending
December 31, with reports completed and available fo the public np
mare than 80 days Tater,

3,  Annual Program Report

The Department shall submit an annual program regort to the
Regional Administrator in sccordance with 40 CFR Part 144.8 {B){2).
This raport shall be for the calendar year ending December 31, with
the report completed and available to the public no more than &0
days later,
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4, Mid-Course Evaluation Reports

In addition to the annual program report and noncompliance
reports, the Department shall submit the midcourse evaluation
information {as reguired by A0 CFR Part 144.8 (bY{(2)(11) and Parts
146,15, and 146.35) to EFA by February 28, and August 31, of each of
the first two years of program operation after State Program
appraval, The August 31, submission shall be for the six-month
reporiing period from January through June and the February 28,
submission shall be for the six-month reporting period from July
through December. After the first submission, the subsequent three
reports may reference the original submission.

5. Class V Reportis

Within three years of program approval, the Depariment shall
complete and submit to EPA a report on Class V wells in the State as
specified in 40 CFR 146.52 (b}.

6. Immediate Reporting on-Noncompiiange

Tha Department shall fmmediately notify the Regional
Administrator by telephone, or otherwise, of any maior imminent
hazard to public health resulting from endangerment of an
underground source of drinking water by well injection.

Review of  Permits

EPA, Region VIII will review and comment on a sampling of State
permits, The specific numbers and types of permits to be reviewsed
will be developed in the context of the UIC Qversight Strategy and
its implementation,

EPA- Inspection of Facilities

EPA may conduct periodic site and activity inspections on a sample
of injection wells operated under permil or authorized by rule.
Operations having the greatest potential fo endanger underground
drink ing water sources {(USDW) will receive priority in making
site/inspection decisions. The following operations will be
considered in selecting Facilities for inspection and review as a
part of EPA's oversight responsibilities:

1. A1T Class 1 injection wells including hazardous waste disposal
wells,

2. Class III solution mining wells {including uranium, potash, and
salt).

3. Any Class ¥ well that receives a permit during the first thres
years after program approved,
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IF possible, Facility inspections will be conducted Jointly with the
State, hoth parties to this agreement shall give the other adequate
notice {mindomum of seven {7} working days) to facilitate joint
facility inspections.

The Regional Administrator may chooss to conduct inspsctions
independently.  In that case, the Regional Administrator zhall
notify the Department of any proposed facility inspections within
the State of North Dakota abt least seven {7) working days before any
inspection. The Regional Administrator may waive this procedure for
emergency situations or other veasons where 1t is impossible o give
advance notification, The State will not use advance notification
information €0 inform the person whose properiy 1% to be entersed of
the gending inspection.

Aguifer Exemptions

Any aguifer {USDM] designaled by the Department for exempl status
under the criteria of 40 CFR 145.04 (and submitied as a part of UIC
orimacy applicationywill not be Final until approved by the
Administrator as part of the State program.

Following program approval, the Department may after notice and
opportunity for public hearing, identify additiona! sxsupled
aguifers. I the Department proposes to exempt the aguifer under
the criteria of 40 OFR 146,04 (b}, the designation will be
considerad a program revision to be reviewed under 40 CFR 145,32
{b}.. If the Department proposes to exempt the aguifer under the
criteria of 40 OFR 146.04 {g), the Department will submit a written
request for sxemption to the Adwministrator. If the Administrator
does nob disapprove the exemption request within 45 days of raceipt,
the exemption will become Fimal,

Mechanical Integrity

The Depariment may allow the use of a test to demosstrate mechnical
fntegrity other than thoss listed in the Program Description. Any
alternative nechnica] integrity test must receive writien approval
from the Administrator prior to implementation.  Approval will be
abtained according to the procedures specified in 40 CFR 146.08 {d).

Pragram Evaluyation

ERA shall conduct at least annually performance evaiuations of the
State Program using the State quarterly reports, annual
noncomp!iance reports, program reports, and other requested
information to determine State Program consistency with the program
submission, SDWA and applicable regulations, and applicable guidance
and poticies. The raview will not only include a review of
financial expenditures, bul reviews on progress towards program
implementation, changes in the program description, and effarts
towards prograss on program elaments,
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The Environmental Protection Agency shall submit a summary of the
svaluation findings to the State outlining the deficiencies in
program performance, and recommendations for improving State
operations. The report also might provide guidance for the

development of upcoming grant application.

The State shall have 15

work ing days from the date of receipt to concur with or comment on

the findings and recnmmendatzanb.

VII. SIGNATURES

IN WITHESS WHEREGF, the aartieé‘have executed this Agréémant,

The State of North Dakota by:

Approved: ““{fj?k¢4 AAA

G )5 =G

ﬁ&ne A. arwatwansqn, {nief Engineer
Environmental Health Section
North Daketa State Department of Health

The State Geologist

Approved: 4£2§;«u~ ﬁféi fﬁf\ ’f .

Date

L3l

Hon L. HaTvorson
State Geologist
North Dakota Geological Survey

United States Environmental Protection Agency by:

Approved: ;}iyzif ﬁégfﬁiiz??%iﬁﬁﬁf\ e,

Date

MAY 8 1934

‘:Cz

dohn G, Welles, Regional Adminvstrator

Region VIl
U.S5. Environmental Protection Agency

<10

Date
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